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So what happened...?

* Whether due to greed (usually) or stupidity (often), clients can
commit all sorts of civil and criminal tax offenses.
« The issue for practitioners is what to do about poor choices made by
the client.
* Conducting your due diligence.
* Taxpayer may come to you with one issue, but what other issues are lurking
beneath the surface?
« Foreign and/or domestic
* Employments taxes
« Sales and/or Franchise Tax issves

n

How the Past Comes Up?

*  Why does the client want to correct the issue now? This can be 2n important
fact.

Is it simply because the client can’t sleep at night?

Will correcting the problem have other adverse ?

Selling business/divorce

* Do we have partners or spouses that were lied to or misted?
*  Will correcting the problems in a formal manner expose the client to

additionz| criminal or civil liability in another forum?

*  DOL audit based on employee tip

*  Will 3 state audit regarding classification issues have consequences on
income or employment taxes?

*  Will a DOL zudit raise issues g to for the
employer?
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How the Past Comes Up?

*  Civi lawsuit
* ) prict non-compliance is raised in a Civil suit, 8 fifth amendment assertion may resultin an
adverse inference.
»  Business records that may be discoverable could alsc fead to the past coming up in the
present day.
+  IRS/state taxation audit
* If the taxpayer is already under audit, how does that impact the ability to correct the
problem?

lem!
= Othet Indcted criminal 3ction
*  Non-tax criminal investigations will often touch on tax issues that may have to be
remedied.
*  Depending on the facts, the taxpayer who is under non-tax criminal investigation may
still be able to participate in an IRS voluntary disclosure under IRM 9.5.11.9.
*  Generally, the disclosure must be related to legal source income and timely. The
taxpayer must atso be wilkng to cooperate in determining the tax and make good
{aith arrangements 10 pay.
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General Options/Issues to Consider

« General Options Depending on the Facts?
* C ing the G only
* Qulet voluntary disclosures
* Formal voluntary disclosures
» Domestic
* trternational
+ 1 international isuts Cxusl, there 30e SEveral OGN Ivadsble - depencing on the facts.
. ovor
» Streambined Fling Compliance Procedunes.
+ Definquent FBAR os Information Rcturn Submission Procedures

General Options/Issues to Consider

* Worker classification issues

* Section 530 Retief

= Classification Setttement Program

+ Valuntary Classification Settlement Program
* State tax Issues and disclosure issues
» Criminal exposure

* Federal and/or State?
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Considerations ~ what type of tax?

* Income tax - perional
v Joint ety issues?
* Confacs?
* Inocen spowss argumenta?
+ Income tz - business.
* Whoor what ks the chent?
* oy orndvaus?

* 941 tan
* Whoare the resporaidie person?

+ Form 4100 ismms?
* Other types of axes

ofremediaton.

»
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Due Diligence

* What guestions shou!d we be asking to determine how best to correct the

situation?
« What did the client do (or not do)?
*  Altered books or a second set of books?
+  Maybe important for intent purposes.
* Miscoded bookkeeping entries?
*  Who did it or ordered it? Was i mersly neghigence?

Csddorre.

2 et
0 1avor o the foremtvokontary GHcoserOuRE. -
*  How material is the issue?
*  Whatare the amounts at issue?
« Whatare the tax consequences?

. Aowewee,

4“0

Due Diligence (2}

* Was it willful?
* “Intentiona! violation of a known legal duty”

* Has the IRS or another agency contacted the client?
* If yes, what was the exact nature of the contact?

* if a taxpayer simply receives 2 letter from the (RS asking about a missing tax return, the
taxpayer might tiil be able te compiete a formal IRS vakurtary disclasure even though
he has already been contacted.

* Sen (AWM 9.3.11.96)0).
* Where is the issue?
+ Corporate return, partnership return?
* Who is the Individual that gets to decide the strategy?
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How likely is it to be discovered?

+ Oftentimes taxpayers will want to do the minimal amount to correct
an issue, but before deciding how many years to correct or how to
correct it, one must consider the likelihood of discovery.

* Whistleblowers

* Generally, 26 U.S.C. § 7623 prowdes potentlally handsome firancial awards between
15% - 30% for information that leads to the collection of 1axes,

* tn 2013, $S3M in awards were paid out and led to the collecton of $367M in taxes,
penaities and interest.

* 1n 2014, $52M In awards were paid out and ted to the collection of S309M In taxes,
penalties and Interest,

* Angry ex-spouses, disgruntled business partners or employees?
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Assume the Taxpayer Has Not Been
Contacted by the Government

* What are the options?
* Do nothing.
* Must be compliant moving forward
* Is it possible 1o file correct current returns that will not conflict with Incorrect
prior returns?
* tnventory istues?
+ Amend Returns/File returns (Quiet disclosure)
* How many years will you complete?
* Potentially gives no criminal protection.
* May limit years and penalties at issue.
» Will this trigger a review of other years?
* Voluntary Disclosure
* Legal source, timely, and cooperate in the determination of the tax and make a
good fzith effort to pay. 1RM 9.5.11.9
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Formal Voluntary Disclosure

* IRS Voluntary Disclosure
* Lega! source, timety, and cooperate in the determination of the tax and make a2
good faith effort to pay. (RM 9.5.11.9
* When determining how many years to correct in a multi year problem, one
should consider that there s a six (6) year criminal statute of limitations for
tax offenses and there Is no civil statute of limitations for fraud or fallure to
file.
* Although a formal voluntary disclosure does not provide for statutory
criminal it id i ions that indicate a
payer who fully 2 VD will not be prosecuted.
* If a taxpayer cannot fully pay, the VD program only requires a good faith
effort to make arrangements to pay.
* If 3 taxpayer cannot pay, he may consider an OIC even though he is completing a
voluntary disctosure,

“
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OICs & Unfiled Returns

* Assume a client has 10 or more years of unfiled returns, most
voluntary disclosure participants will only file the last six years to give
them criminal protections.

* If the client cannot make full payment for the six years, he might
consider an OIC.

* Section 7 of the OIC requires a certification attesting that all required
tax retumns have been filed.

* If the taxpayer has only completed six years as part of the VD
process, can he certify that all required returns have been filed?

* IRM 5.8.7.2.2.1 states that an OIC will only cover six years unless a
manager approves otherwise.
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The Benefits of Not Being Contacted by the
Government

« The taxpayer will have more options.
* The taxpayer may get a better deal by correcting himself before
contact.
* The potential to avoid criminal prosecution.
* The potential to limit the scope of the years at issue.
* Potential Negatives of Correcting the Prior Mistakes?
* Paying the bill
* Even if a taxpayer utilizes the formal voluntary disclosure process, he may be
subjected to civil penalties and interest.
« Collateral impact to other taxpayers may have far reaching consequences.
* Whatif two business partners cach had tax lizbliitles and only one self-
reports?

Assume the IRS has Contacted the Taxpayer

* Potentizlly no formal voluntary disclosure option.

* Conflict between being honest and open versus making criminal
admissions or admissions that will result in a fraud finding.

* Were there any prior misstatements to auditor by the taxpayer
before your representation?

* Who is the ciient?

+ Innocent spouse issues often come up in unreported income cases and
require separate representation,

+ Can you get a revenue 2gent report without getting a criminal

referral?

47
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IRS Has Contacted Taxpayer First

« Is It an eggshell audit?
« Are there sensitive issues that we know will have to be addressed?
* What Is the best way to address those issues with the agent?
« Is the IRS Special Enforcement Program (SEP) handling the audit?
© See (RM4.16.1
© SEP Agents specialize in fraud cases.
© They work closely with 1RS-CI.
o If SEP is on the case, the zgent likely believes there is a significant issue on day one.
© In Dallas, SEP sgems are also handling foreign account/entity sudits of people who did not
come forward under OVDP or strezmiined disclosures.
« Are we going to allow the taxpayer to interview with the IRS?
« CSP {if its worker classification)
« If the taxpayer has been contacted by the government and we know there is
classification issue, consider Section 530 rellef and classification settlement
program option.
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Foreign Account and/or Foreign Entity Non-
Compliance Issues

« Offshore Voluntary Disclosure Program

« Streamlined Compliance Procedures
* Delinquent FBAR Procedures

49

Worker Classification Issues: Options to
Correct

« If the taxpayer is under audit:
+ Section 530 Relief:
+ IAS Pub. 1976
{1) Reasonable basis for not treating workers 35 employees?
+ Court cate
+ Prior IRS audit
* Significant segment of the industry Ireated simitar workers a3 indeoendent contractors?
* Other reasonable bass?
* Advice of attorney or 3ccountant who hnew the facts of the butiness?
12) Substantial consistency
v Treated workers and any similyy workers 43 \ndependent contractors.
(3) Reporting consistency
¢ Fled 1099
* i we can satisfy the three requircements, the taxpayer may be able 1o Jvoid past due.
employment Lazes.
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If Under Audit: Classification Settlement
Program (CSP)

+ IRM4.23.6

* 100% CSP Offer
« If you cannot satisfy the ble basis or
requirement, the taxpayer may be able to resolve the issue by paying 100%
of the employment tax for the most recent year.
¢ 25% CSP offer
* if the uxpaver fled 10995 and has a colorable argument that it meets the
, he may be able to
resolve the case bv paying 25% of the employmm tax fnr the most recent
year,
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If Not Under Audit: IRS Valuntary Classification Settlement Program
{VCSP)

* The VCSP is avatable for taxpayers who want ¥ change ion of their workers.

* Currently treating theie othe d want
1631 (NG wOMRAS 83 EmpiOyees.

* Tobe STAEPIVEr MuSt have EonuLtently treated the workers 31 AOAEMBOYetS, 3nd must have fied o
v-wn‘wmlmmmwmmw&mmw»vmmnmmhmm
the woran 1o e

wwwmhmmmmhw:s
© Atscoayer 186001
VCSP o any

. l’htunm:l unnmblmrm’yundlv dudil concerning the ciassification of the clais or classes of workers by the
Labor or sgency.

. llunnwmn 1012.¢5; IR0 201251
+ Awoid penattics and intt

+ Py 10% t-nawrv‘ov vear.
+ Seeformans?

s

Hypo 1

* Client comes into see us because he found he couldn’t pay his taxes
4 years ago and has not filed since.

* He and his wife are unhappy with this
* Wants to clean this up
+ IRS has not contacted him

53
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Hypo 2

* Client owns a small business

* Has been paying kickbacks to vendor sales reps by paying each reps
credit card

+ EAfound out and fired him, so has not filed his tax returns in 3
years

« Has received a summons to appear at the local IRS office with his
books and records
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Hypo 3

* Taxpayer arrives in our office because he has a former employee
who is demanding $50,000 in cash to not go to the [RS and
whistleblow

* Taxpavyer runs a diner and has been paying his undocumented
workers cash under the table

« Does not know what to do

Questions

56
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